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SURET-I HATT-1 HUMAYUON

Miicebince amel oluna

MUKADDIME

MAKALE-i ULA

ilm-i fikhin ta’rif ve taksimi hakkindadir.

MADDE 1 - ilm-i fikh mesiil-i ser’iyye-i
ameliyyeyi bilmektir.

Mesail-i fikhiyye ya emr-i ahirete taallik eder ki
ahkam-1 ibadattir veyahut emr-i diinyaya taalliik eder ki
miinakehat ve muamelat ve uktbat kisimlarina taksim
olunur. Soyle ki Cenab-1 Hak bu nizam-1 alemin vakt-i
mukaddere dek bekasin1 irade edip bu ise nev’i insanin
bekasina ve nev’in bekasi tenasiil ve tevaliid i¢in
ziklr ve indsin izdivacina menuttur ve bir de nev’in
bekas1 eshasin adem-i inkitaryledir. Insan ise i’tidal-i
mizac1t hasebiyle bekada gida ve libas ve meskence
umir-1 sinalye muhtag olur. Bu dahi efrad beyninde
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teaviin ve istirak husiliine tevakkuf eder. Elhasil
insan medeniyyiittab’ oldugundan sair hayvanat gibi
minferiden yagsamayip bast-1 bisat-1 medeniyyet ile
yekdigere muavenet ve miisarekete muhtactir. Halbuki
her sahis kendiiye miildyim olan seyi talep ve miizahim
olan seye gazap eder oldugundan beynlerinde adl i
nizamin halelden mahfuz kalmasi icin gerek izdivag
ve gerek mabihi’t-temeddiin olan tedviin ve istirak
hususlarinda bir takim kavanin-i miieyyede-i ser’iyyeye
muhtag¢ olur ki evvelkisi fikhin miinakehat kismi ve
ikincisi muamelat kismidir ve emr-i temeddiiniin bu
minval iizere payidar olmast i¢in ahkam-1 ceza tertibi
lazim gelip bu dahi fikhin ukibat kismidir.

Isbu muamelat kisminin kesir-iil-vuku’  olan
mesaili kiitiib-ii mutebereden cem’ ile kitaplara ve
kitaplar bablara ve bablar fasillara taksim olunmak
iizere bu Mecelle’nin te’lifine ibtidar olunmustur. ste
mehakimde mamuliinbih olacak mesail-i fer’iyye ber
vech-i ati ebvab ve fustlde zikrolunacak mesaildir.
Ancak muhakkikin-i fukahd mesdil-i fikhiyyeyi bir
takim kavaid-i kiilliyyeye irca’ etmislerdir ki her
biri nice mesaili muhit ve miistemil olarak kiitiib-i
fikhiyyede miisellemattan olmak {izere bu mesailin
isbati i¢in delil ittihaz olunur.

Ve evvelemirde bu kavaidin tefehhimi mesaile
istinas hasil eder ve mesailin zihinlerde tekarriiriine
vesile olur. Binaenalazalik doksan dokuz kaide-i
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fikhiyye cem’ ile maksuda suri’dan mukaddem ber

vech-i ati makale-i saniyye olmak ilizere irad olunur
ve eger¢i bunlardan bazisi miinferiden ahzolundukta

baz1 miistesneyati bulunur ise de yekdigerini tahsis ve

takyid ettiklerinden min-haysi’l-mecmi kiilliyyet ve
umimiyyetlerine halel gelmez.






MAKALE-I SANIYYE

Kavaid-i fikhiyye beyanindadir.

MADDE 2 - Bir isten maksat ne ise hiikiim ona
goredir.

Yani bir ig iizerine terettiip edecek hiikiim ol isten
maksad ne ise ona gore olur.

MADDE 3-Ukuddaitibar makésit ve maaniyedir,
elfaz ve mebaniye degildir.

Binaenalazalik (bey’ bil-vefa) da rehin hiikmii
cereyan eder.
MADDE 4 - Sek ile yakin ziil olmaz.

MADDE 5 - Bir seyin bulundugu hal iizere
kalmas asildir.

MADDE 6 - Kadim kidemi iizere terkolunur.
MADDE 7 - Zarar kadim olmaz.
MADDE 8 - Beriet-i zimmet asildir.

Bindenalazalik bir kimse birinin malin1 telef edip de
miktarinda ihtilaf etseler s6z miitlifin olup mal sahibi
iddia ettigi ziyadeyi isbata muhtag olur.
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MADDE 9 - Sifat-1 arizada asil olan ademdir.

Mesela (sirket-i mudarebe) de kar olup olmadiginda
ihtilaf olunsa ademi asil olduguna binden s6z mudaribin
olup sahib-i sermaye kar oldugunu isbata muhtac olur.

MADDE 10 - Bir zamanda sabit olan seyin
hilafina delil olmadik¢a bekésiyle hiilkmolunur.

Bindenalazalik bir zamanda bir sey bir kimsenin
miilkii oldugu sabit olsa miilkiyyeti izale eden bir hal
olmadik¢a miilkiyyetin bekasiyle hitkmolunur.

MADDE 11 - Bir emr-i hadisin akrab-i evkatina
izafeti asildir.

Yani hadis olan bir isin sebep ve zaman-1 vukuunda
ihtilaf olunsa zaman-1 baide nisbeti ispat olunmadikca
hale akrab olan zamana nisbet olunur.

MADDE 12 - Kelamda asil olan manay-1
hakikidir.

MADDE 13 - Tasrih mukabelesinde delalete
itibar yoktur.

MADDE 14 - Mevrid-i nasda ictihada mesag
yoktur.

MADDE 15 - Ala hilafi’l-kiyas sabit olan sey
sdire makisiin aleyh olmaz.

MADDE 16 - i¢ctihad ile ictihad nakz olunmaz.
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MADDE 17 - Mesakkat teysiri celb eder.

Yani suilibet sebeb-i teysir olur ve darlik vaktinda
viis’at gosterilmek lazim gelir.

Karz ve havale ve hacir gibi pek ¢ok ahkam-1
fikhiyye bu ashi miiteferridir ve fukahanin ahkam-1
ser’iyyede gosterdikleri ruhas ve tahfifat hep bu
kaideden istihra¢ olunmustur.

MADDE 18 - Bir is z1’k oldukta miittesi’ olur.

Yani bir iste mesakkat goriiliince ruhsat ve viis’at
gosterilir.

MADDE 19 - Zarar ve mukéabele bi’z-zarar
yoktur.

MADDE 20 - Zarar izéle olunur.

MADDE 21 - Zaruretler memnu olan seyleri
miibah kilar.

MADDE 22 - Zaruretler kendi miktarlarinca
takdir olunur.

MADDE 23 - Bir éziir i¢in ciiz olan sey ol 6zriin
zevaliyle batil olur.

MADDE 24 - Mani ziil oldukta memnii avdet
eder.

MADDE 25 - Bir zarar kendi misliyle izéle
olunamaz.

MADDE 26 - Zarar-1 amm def icin zarar-1 has
ihtiyar olunur.

Tabib-1 cahili men etmek bu asildan teferru eder.

MECELLE
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MADDE 27 - Zarar-1 esed zarar-1 ehaf ile izile
olunur.

MADDE 28 - iki fesad tedruz ettikde ehaffi
irtikab ile a’zaminin caresine bakilir.

MADDE 29 - Ehven-i serreyn ihtiyar olunur.

MADDE 30 - Def-i mefasid celb-i menafiden
evladir.

MADDE 31 - Zarar bi-kader’il-imkan def olunur.

MADDE 32 - Hacet umumi olsun hususi olsun
zaruret menzilesine tenzil olunur.

Bey’ bil-vefanin tecvizi bu kabildendir ki Buhara
ahalisinde borg tekessiir ettikde goriilen ihtiyac iizerine
bu muamele mer’iyyiil-icra olmustur.

MADDE 33 - Iztirar gayrin hakkim ibtal etmez.

Binaenalazalik bir adam ag kalip da birinin ekmegini
yese badehl kiymetini vermesi lazim gelir.

MADDE 34 - Almasi memnu olan seyin vermesi
dahi memnu olur.

MADDE 35 - islenmesi memnu olan seyin
istenmesi dahi memnu olur.

MADDE 36 - Adet muhakkemdir.

Yani hiikm-i ser’iyi isbat i¢in orf ve adet hakem
kilinir. Gerek am olsun ve gerek has olsun.

MADDE 37 - Nasin istimali bir hiiccettir ki
onunla amel vécib olur.
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MADDE 38 - Adeten miimteni olan sey hakikaten
miimteni gibidir.

MADDE 39 - Ezmanin tagayyiirii ile ahkdmin
tagayyiirii inkar olunamaz. |

MADDE 40 - Adetin delaletiyle mana-yi hakiki
terk olunur.

MADDE 41 - Adet ancak muttarid yahut galip
oldukta muteber olur.

Madde 42 - itibar galib-i sayia olup nadire
degildir.

Madde 43 - Orfen maruf olan sey sart kilinns
gibidir.

MADDE 44 - Beynettiiccar maruf olan sey
beynlerinde mesrut gibidir.

MADDE 45 - Orf ile tayin nass ile tayin gibidir.

MADDE 46 - Mani ve muktazi tearuz ettikde mani
takdim olunur.

Binaenalazalik bir adam bor¢lusu yedinde merhun
olan malini ahara satamaz.

MADDE 47 - Viicudda bir seye tibi olan hiikiimde
dahi ona tabi olur.

Binaenalazalik bir gebe hayvan satildikta karnindaki
yavrusu dahi tebe’an satilmig olur.

MECELLE
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MADDE 48 - Tabi olan seye ayrica hiikiim
verilemez.

Mesela bir hayvanin karnindaki yavrusu ayrica
satilamaz.

MADDE 49 - Bir seye malik olan kimse ol seyin
zaruriyyatindan olan seye dahi malik olur.

Mesela, bir haneyi satin alan kimse ona masil olan
tarika dahi malik olur.

MADDE 50 - Asil sikit oldukta fer dahi sakit olur.

MADDE 51 - Sakit olan sey avdet etmez.

Yani giden geri gelmez.

Madde 52 - Bir sey batil oldukta onun zimnindaki
sey dahi batil olur.

MADDE 53 - Ashn ifas1 kabil olmadig1 halde
bedeli ifa olunur.

MADDE 54 - Bizzat tecviz olunmayan sey bitteb”
tecviz olunabilir.

Mesela, miisteri mebii kabz i¢in bayii tevkil etse
caiz olmaz. Amma istira eyledigi zahireyi Ol¢iip
koymak i¢in bayia ¢uvali verip o dahi zahireyi ¢uvala
vaz edicek zimnen ve teb’an kabz bulunur.

MADDE 55 - ibtidaen tecviz olunmayan sey
bekaen tecviz olunabilir.

Mesela, hissa-i sayiay1 hibe etmek sahih degildir.
Amma bir mal-i mevhibun bir hissa-i sayiasina bir
miistehak ¢ikip da zabtetse hibe batil olmayip hisse-i
bakiyye mevhibunlehin mali olur.
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MADDE 56 - Beka ibtidadan esheldir.

MADDE 57 - Teberrii ancak kabz ile tamam olur.

Mesela, bir adam birine bir sey hibe etse kabl-el-
kabz hibe tamam olmaz.

MADDE 58 - Raiyye yani teb’a iizerine tasarruf
maslahata menuttur.

MADDE 59 - Velayet-i hassa velayet-i ammeden
akvadir.

Mesela, miitevelli-i  vakfin velayeti kadi’nin
velayetinden akvadir.

MADDE 60 - Kelamin i’mali ihmalinden evladir.

Ya’'ni bir keldmin bir manaya hamli miimkiin
olduke¢a ihmal yani manasiz itibar olunmamalidir.

MADDE 61 - Manay-1 hakiki miiteazzir oldukta
mecaza gidilir.

MADDE 62 - Bir kelamin i’méli miimkiin olmaz
ise ihmal olunur.

Yani bir kelamin hakiki ve mecazi bir manaya hamli
mimkiin olmaz ise o halde mithmel yani méanasiz
birakilir.

MADDE 63 - Miitecezzi olmayan bir seyin bazini
zikretmek Kkiilliinii zikr gibidir.

MECELLE
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MADDE 64 - Mutlak itlaki iizere cari olur. Eger
nassan yahut delileten takyid delili bulunmaz ise.

MADDE 65 - Hazirdaki vasif lagv ve gaibdeki
vasif muteberdir.

Mesela, bayi meclis-i bey’de hazir olan bir kir at1
satacak oldugu halde su yagiz at1 su kadar bin kurusa
sattim dese icab1 muteber olup yagiz tabiri lagv olur
amma meydanda olmayan bir kir at1 yagiz deyu satsa
vasf muteber olmakla bey’ miinakid olmaz.

MADDE 66 - Sual cevapta iade olunmus
addolunur.

Yani tasdik olunan bir sualde ne denilmis ise micib
onu sdylemis hitkkmiindedir.

MADDE 67 - Sakite bir s6z isnad olunmaz. Lakin
ma’riz-1 hacette siikiit beyandir.

Yani, siikiit eden kimseye su sozii sOylemis oldu
denilmez, lakin sdyleyecek yerde siikiit etmesi ikrar ve
beyan addolunur.

MADDE 68 - Bir seyin umiir-1 batinada delili ol
seyin makamina kaim olur.

Yani hakikatine 1ttila muteassir olan umar-1 batinada
delil-i zahirisi ile hitkkm olunur.

MADDE 69 - Miikiatebe muhataba gibidir.
MADDE 70 - Dilsizin isaret-i ma’hiidesi lisan ile
beyan gibidir.



MECELLE 13

MADDE 71 - Terciimanin kavli her hususta
kabul olunur.

MADDE 72 - Hatas1 zihir olan zanna itibar
yoktur.

MADDE 73 - Senede miistenid olan ihtimal ile
hiiccet yoktur.

Mesela, bir kimse veresesinden birine su kadar
kurus borcu oldugunu ikrar ettigi takdirde eger
maraz-1 mevtinde ise diger verese tasdik etmedikge
bu ikrar1 hiiccet degildir. Zira diger vereseden mal
kagirmak ihtimali maraz-1 mevte miisteniddir amma
hal-i sthhatda ise ikrar1 mu’teber olur ve ol halde olan
ihtimal miicerred bir nevi tevehhiim oldugundan ikrarin
hiicciyyetine mani olmaz.

MADDE 74 - Tevehhiime itibar yoktur.

MADDE 75 - Burhan ile sabit olan sey 1ydnen
sabit gibidir.

MADDE 76 - Beyyine miiddei icin ve yemin
miinkir iizerinedir.

MADDE 77 - Beyyine hilaf-1 zahiri isbat icin ve
yemin ash ibka icindir.

MADDE 78 - Beyyine hiiccet-i miiteaddiye ve
ikrar hiiccet-i kaasiradir.

MADDE 79 - Kisi ikrariyla muéhaze olunur.

MECELLE
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MADDE 80 - Tenakuz ile hiiccet kalmaz, lakin
miitendkizin aleyhine olan hiikme halel gelmez.

Mesela, sahidler sahadetlerinden riict ile tenakuz
ettiklerinde sahadetleri hiiccet olmaz, lakin evvelki
sahadetleri iizerine kad1 hiikkmetmis ise bu hiikiim dahi
bozulmayip mahkimunbihi sahidlerin tazmin etmesi
lazim gelir.

MADDE 81 - Asil sabit olmadigi halde fer’in
sabit oldugu vardir.

Mesela, bir kimse filanin filana su kadar kurus
deyni vardir, ben dahi ona kefilim dese ve asilin inkar1
iizerine dayin iddia etse meblag-1 mezbiru kefilin
vermesi lazim gelir.

MADDE 82 - Sartin siibiitu indinde ona muallak
olan seyin siibiitu 1dzim olur.

MADDE 83 - Bi-kaderi’l-imkan sarta muraat
olunmak lazim gelir.

MADDE 84 - Va’dler suver-i taliki iktisa ile 1azim
olur.

Mesela sen bu mali filan adama sat, eger akcesini
vermez ise ben veririm dese ve mali alan akgeyi
vermese bu va’di eden kimsenin ak¢eyi vermesi lazim
gelir.
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MADDE 85 - Bir seyin nef’i zamam
mukabelesindedir.

Yani bir sey telef oldugu takdirde hasar1 kime ait ise
onun zamaninda demek olup ol kimsenin bu vechile
zamani ol sey ile intifaa mukabil olur.

Meseld, hiyar-1 ayb ile reddolunan bir hayvani
miisteri kullanmis olmasindan dolay1 bayi iicret alamaz.
Zira kablerred telef olaydi hasar1 miisteriye ait olacakti.

MADDE 86 - Ucret ile zaman miictemi olmaz.

MADDE 87 - Mazarrat menfaat
mukabelesindedir.

Yani, bir seyin menfaatine nail olan onun mazarratina
miitehammil olur.

MADDE 88 - Kiilfet nimete ve nimet kiilfete
goredir.

MADDE 89 - Bir fiilin hiikmii failine muzaf kilinir
ve miicbhir olmadikc¢a Amirine muzaf kihlnmaz.

MADDE 90 - Miibasir yani bizzat fail ile
miitesebbis miictemi oldukta hiikiim ol faile muzaf
kilinir.

Mesela, birinin tarik-1 amde kazmis oldugu kuyuya
digeri, birinin hayvanini ilka ile itlaf etse o zadmin olup
kuyuyu hafr eden kimseye zaman lazim gelmez.

MECELLE



16 MECELLE

MADDE 91 - Ceviaz-1 ser’i zamana miinafi olur.

Mesela bir adamin kendi miilkiinde kazmis oldugu
kuyuya birinin hayvani diisiip telef olsa zaman lazim
gelmez.

MADDE 92 - Miibasir miiteammid olmasa da
zamin olur.

MADDE 93 - Miitesebbib miiteammid olmadik¢a
zamin olmaz.

MADDE 94 - Hayvanatin kendiliginden olarak
cinayet ve mazarrati hederdir.

MADDE 95 - Gayrin miilkiinde tasarrufla
emretmek batildir.

MADDE 96 - Bir kimsenin miilkiinde onun izni
olmaksizin dhar bir kimsenin tasarruf etmesi caiz
degildir.

MADDE 97 - Bila sebeb-i mesrii birinin malini
bir kimsenin ahz eylemesi caiz olmaz.

MADDE 98 - Bir seyde sebeb-i temelliikiin
tebeddiilii ol seyin tebeddiilii makamina kaimdir.

MADDE 99 - Kim ki bir seyi vaktinden evvel
isti’cal eyler ise mahrumiyyetle muéateb olur.

MADDE 100 - Her kim ki kendi tarafindan
tamam olan seyi nakz etmege sa’y ederse sa’yi
merduddur.



AL-MAJALLA AL AHKAM AL
ADALIYYAH

(The Ottoman Courts Manual)
INTRODUCTION

PART I DEFINITION AND
CLASSIFICATION OF ISLAMIC
JURISPRUDENCE

ARTICLE 1: The science of Islamic jurisprudence
consists of a knowledge of the precepts of the Divine
Legislator in their relation to human affairs.

The questions of Islamic jurisprudence either
concern the next world, being known as rules relating
to worship, or to this world, being divided into sections
dealing with domestic relations, civil obligations and
punishments. Thus Allah decreed the continuation
of the world until the appointed time. This, however,
can only occur by mankind being perpetuated which
is dependent upon marriage of male and female with
a view to procreation. Moreover, the continuation of
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the human species is assured by individuals association
together. Man, however, is view of the weakness of
his nature is dependent upon food, clothing, housing
and the industries for his subsistence. In other words,
in view of the fact that man is a civilised being, he
cannot live in >itude like the other animals, but is in
need of co-operation and association in work with his
fellow men in order to live in a state of civilisation.
Every person, however, asks for the things which he
likes and avoids things which are disagreeable to him.
As a result, it has been necessary to establish laws of
a nature likely to maintain order and justice as regards
marriage, mutual help and social relations, which are
the basis of all civilisation.

The first division of Islamic jurisprudence is the
section dealing with domestic relations. The second
is the section dealing with civil obligations. In view
of the fact that the continuance of civilisation on this
basis necessitates the drawing up of certain matters
relating to punishments, the third section of Islamic
jurisprudence deals with punishments.

As regards the section dealing with civil obligations,
the questions which are of the most frequent occurrence
have been collected together from reliable works and
set out in this Code in the form of Books. These Books
have been divided into Chapters and the Chapters
into Sections. The questions of detail which will be
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applied in the courts are those questions which are set
out in the following Chapters and Sections. Islamic
jurists. however, have grouped questions of Islamic
jurisprudence under certain general rules, each one
of which embraces a large number of questions and
which, in the treatises on Islamic jurisprudence, pym
are taken as justification to prove these questions. b
The preliminary study of these rules facilitates the
comprehension of the questions and serves to fix them

in the mind. Consequently, ninety nine rules of Islamic
jurisprudence have been collected together as follows,

before commencing on the main work and form part II.

Although a few of them, taken alone, admit of
certain exceptions their general application is in no way
invalidated thereby, since they are closely interrelated.






PART II. MAXIMS OF ISLAMIC
JURISPRUDENCE

ARTICLE 2: A matter is determined according to
intention; that is to say, the effect to be given to any
particular transaction must conform to the object of
such transaction.

ARTICLE 3: In contracts effect is given to
intention and meaning and not to words and phrases.
Consequently, a contract for sale subject to a right of
redemption has the force of a pledge.

ARTICLE 4: Certainty is not dispelled by doubt.

ARTICLE 5: It is a fundamental principle that a
thing shall remain as it was originally.

ARTICLE 6: Things which have been in existence
from time immemorial shall be left as they were.

ARTICLE 7: Injury cannot exist from time
immemorial.

ARTICLE 8: Freedom from liability is a
fundamental principle. Therefore, if one person
destroys the property of another, and a dispute arises
as to the amount thereof, the statement of the person
causing such destruction shall be heard, and the onus
of the proof as to any amount in excess thereof is upon
the owner of such property.
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ARTICLE 9: Non-existence is a fundamental
principle which applies to all rights which may
subsequently accrue. Example:- In a case of partnership
of capital and labour, a dispute arises as to whether
profit has been made or not. The statement of the
person supplying the labour is heard, and the owner of
the capital must prove that profit has in fact been made,
since the fundamental principle is the non-existence of
the profit.

ARTICLE 10: Judgement shall be given in respect
to any matter which has been proved at any particular
time, unless the contrary is proved.

Consequently, if it is proved at any particular time
that a particular thing is owned by a particular person in
absolute ownership, the ownership thereof shall be held
to be valid unless circumstances arise which invalidate
such ownership.

ARTICLE 11: It is a fundamental principle that any
new occurrence shall be regarded as happening at the
time nearest to the present. That is to say, if a dispute
arises regarding the cause of some new event and the
time at which it occurred, such event shall be considered
with reference to the time nearest to the present, unless
it is proved that it relates to some remoter period.

ARTICLE 12: It is a fundamental principle that
words shall be construed literally.
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ARTICLE 13: No attention shall be paid to
inferences in the face of obvious facts.

ARTICLE 14: Where the text is clear, there is no
room for interpretation.

ARTICLE 15: A matter which has been proved

contrary to legal analogy cannot be cited by way of
analogy in respect to any other matter.

ARTICLE 16: One legal interpretation does not
destroy another.

ARTICLE 17: Difficulty begets facility; that is
to say, difficulty is the cause of facility and in time
of hardship consideration must be shown. Very many
subjects of Islamic jurisprudence, such as loans,
transfer of debts and interdiction are derived from this
principle, and the latitude and indulgence shown by
Islamic jurists in their rulings are all based upon this
rule.

ARTICLE 18: Latitude should be afforded in the
case of difficulty, that is to say, upon the appearance
of hardship in any particular matter, latitude and
indulgence must be shown.

ARTICLE 19: Injury may not be met by injury.
ARTICLE 20: Injury is removed.

ARTICLE 21: Necessity renders prohibited things
permissible
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ARTICLE 22: Necessity is estimated by the extent
thereof.

ARTICLE 23: A thing which is permissible by
reason of the existence of some excuse thereof, ceases
to be permissible with the disappearance of that excuse.

ARTICLE 24: When a prohibition is removed, the
thing to which such prohibition attaches reverts to its
former status of legality.

ARTICLE 25: An injury cannot be removed by the
commission of a similar injury.

ARTICLE 26: A private injury is tolerated in
order to ward off a public injury. The prohibition from
practice of an incompetent physician is derived from
this principle.

ARTICLE 27: Severe injury is removed by lesser
injury.

ARTICLE 28: In the presence of two evils, the
greater is avoided by the commission of the lesser.

ARTICLE 29: The lesser of the two evils is
preferred.

ARTICLE 30: Repelling an evil is preferable to
securing a benefit.

ARTICLE 31: Injury is removed as far as possible.

ARTICLE 32: Any want, whether of a public or
private nature, is so dealt with as to meet the exigencies
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of the case. The validity of sale subject to a right of
redemption is of this nature. The inhabitants of Bokhara
having fallen badly into debt, this procedure was put
into operation in order to meet the exigencies of the
case.

ARTICLE 33: Necessity does not invalidate the
right of another. Consequently, if a hungry person eats "=
bread belonging to another, such person must later pay
the value thereof.

ARTICLE 34: A thing which may not be taken
may also not be given.

ARTICLE 35: It is forbidden to request the
performance of a prohibited act.

ARTICLE 36: Custom is an arbitrator; that is to
say, custom, whether public or private, may be invoked
to justify the giving of judgement.

ARTICLE 37: Public usage is conclusive evidence
and action must be taken in accordance therewith.

ARTICLE 38: A thing which it is customary to
regard as impossible is considered to be impossible in
fact.

ARTICLE 39: It is an accepted fact that the terms
of law vary with the change in the times.

ARTICLE 40: In the presence of custom no regard
is paid to the literal meaning of a thing.
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ARTICLE 41: Effect is only given to custom
where it is of regular occurrence or when universally
prevailing.

ARTICLE 42: Effect is given to what is of common
occurrence; not to what happens infrequently.

ARTICLE 43: A matter recognised by custom is
regarded as though it were a contractual obligation.

ARTICLE 44: A matter recognised by merchants
is regarded as being a contractual obligation between
them.

ARTICLE 45: A matter established by custom is
like a matter established by law.

ARTICLE 46: When prohibition and necessity
conflict, preference is given to the prohibition.

Consequently, a person may not sell to another a
thing which he has given to his creditor as security for
debt.

ARTICLE 47: An accessory which is attached to an
object in fact is also attached to it is law. Consequently,
when a pregnant animal is sold, the young in its womb
is sold with it.

ARTICLE 48: An accessory to an object cannot be
dealt with separately.yvT A Example: The young in an
animal’s womb cannot be sold separately.
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ARTICLE 49: The owner of a thing held in
absolute ownership is also the owner of the things
indispensable to the enjoyment of such thing.yvT K
Example: A person who buys a house is also owner of
the road leading to it.

ARTICLE 50: If the principle fails, the accessory %

also fails.
ARTICLE 51: A thing which fails is not restored;

that is to say, that which goes does not return.

ARTICLE 52: When a thing becomes void, the
thing contained in it also becomes void.

ARTICLE 53: When the original undertaking
cannot be carried out, the equivalent thereof is carried
out.

ARTICLE 54: A thing which is not permissible in
itself, may be permissible as an accessory. Example:-
It is not permissible for purchaser to make the vendor
his agent to receive the thing sold; but it he gives a
sack to the vendor to measure and put therein the
provisions which he has brought and the vendor puts
the provisions into the sack, the purchaser thereby
receives them impliedly and as an accessory.

ARTICLE 55: A thing which is not permissible at
the outset may become permissible at some later period.
Example:- The disposal of a share of undivided jointly
owned property by way of gift is invalid, but if a person
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entitled to a share of undivided jointly owned property
which has been bestowed by way of gift appears and
takes possession thereof, the gift does not become the
property of the recipient of the gift.

ARTICLE 56: Continuance is easier than
commencement.

ARTICLE 57: A gift becomes absolute only when
delivery thereof is taken. Example:- A person bestows
a thing upon another person by way of gift. Such gift is
not binding until delivery thereof has been taken.

ARTICLE 58: The exercise of control over subjects
is dependent upon the public welfare.

ARTICLE 59: Private guardianship is more
effective than public guardianship. Example:- The
guardianship exercised by the trustee of a pious
foundation is more effective than the guardianship of
the court.

ARTICLE 60: A word should be construed as
having some meaning, rather than passed over in
silence. That is to say, if any particular meaning can
be attributed to a word, it may not be passed over as
devoid of meaning.

ARTICLE 61: When the literal meaning cannot be
applied, the metaphorical sense may be used.
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ARTICLE 62: If no meaning can be attached to a
word it is disregarded altogether. That is to say, if a word
cannot be construed in either a literal or metaphorical
sense it is passed over in silence as being devoid of
meaning.

ARTICLE 63: A reference to part of an indivisible
thing is regarded as a reference to the whole.

ARTICLE 64: The absolute is construed in its
absolute sense, provided that there is no proof of a
restricted meaning either in the text of the law or by
implication.

ARTICLE 65: A description with reference to a
thing present is of no effect, but the contrary is the case
if such thing is not present. Example:- When a vendor
who is about to sell a grey horse, such grey horse being
present at the meeting where the sale took place, states
that he is selling a brown horse for so many thousand
piastres, his offer is held to be good and the word brown
is of no effect. But if he sells a grey horse which is not
present and he describes it as brown, the description is
held to be good but the sale is not concluded.

ARTICLE 66: A question is considered to have
been repeated in the answer. That is to say, in the event
of a question being answered in the affirmative, the
person answering the question is considered to have
repeated the question.
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ARTICLE 67: No statement is imputed to a
man who keeps silence, but silence is tantamount to
a statement where there is an absolute necessity for
speech. That is to say, it may not be said that a person
who keeps silence has made such and such a statement,
but if he keeps silence where he ought to have made a
statement, such silence is regarded as an admission and
statement.

ARTICLE 68: In obscure matters the proof of a
thing stands in the place of such thing. That is to say,
obscure ARTICLEs concerning which it is hard to
discover the truth are judged according to the obvious
proof concerning them.

ARTICLE 69: Correspondence takes the place of
an exchange of conversation.

ARTICLE 70: The sign of a dumb person which
are generally recognised take the place of a statement
by word of mouth.

ARTICLE 71: The word of an interpreter is
accepted in every respect.

ARTICLE 72: No validity is attached to conjecture
which is obviously tainted by error.

ARTICLE 73: Probability, even though based
upon evidence, is not proof. Example:- If a person
admits while suffering from mortal sickness that he
owes a certain sum of money to one of his heirs, such
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admission is not a proof unless confirmed by the other

heirs, since the probability of such person defrauding

the other heirs of their property is based upon the mortal
sickness . If the statement, however, is made while in a

state of good health, such admission is considered to be

valid. The probability is that case is mere supposition yym

and consequently there is no objection to the validity ks
of the admission.

ARTICLE 74: No weight is attached to mere
supposition.

ARTICLE 75: A thing established by proof is
equivalent to a thing established by ocular inspection.

ARTICLE 76: Evidence is for him who affirms;
the oath for him who denies.

ARTICLE 77: The object of evidence is to prove
what is contrary to appearance; the object of the oath is
to ensure the continuance of the original state.

ARTICLE 78: Evidence is proof affecting third
person; admission is proof affecting the person making
such admission only.

ARTICLE 79: A person is bound by his own
admission.

ARTICLE 80: Contradiction and proof are
incompatible; but this does not invalidate a judgement
given against the person contradicting. Example:-
Witnesses contradict themselves by going back upon
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the evidence they have given. Such evidence is not
proof; but if the court has already given judgement
based upon the original evidence, such judgement may
not be set aside, but the witnesses must pay the value
of the subject matter of the judgement to the persons
against whom judgement has been given.

ARTICLE 81: Failure to establish the principle
claim does not imply failure to establish a claim
subsidiary thereto. Example:- A person states that A
owes a sum of money to B and that he has the surety
of A. Such person will be obliged to pay the sum in
question if A repudiates the debt and B demands
payment.

ARTICLE 82: If the validity of a condition is
established, the validity of anything dependent thereon
must also be established.

ARTICLE 83: A condition must be observed as far
as possible.

ARTICLE 84: Any promise dependent upon a
condition is irrevocable upon such condition being
fulfilled. Example:- A person tells A to sell a certain
thing to B and informs A he will pay him in the event
of B failing to do so, and B does in fact fail so to do.
The person making the promise is obliged to pay the
money.
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ARTICLE 85: The enjoyment of a thing is the
compensating factor for any liability attaching thereto;
that is to say, in the event of a thing being destroyed, the
person to whom such thing belongs must suffer the loss
and conversely may enjoy any advantages attaching
thereto. Example:- An animal is returned by reason of
an option for defect. The vendor may not charge any [YISINo:
fee on account of the use of the animal, because if it
had been fallen upon the purchaser.

ARTICLE 86: Remuneration and liability to make
good loss do not run together.

ARTICLE 87: Disadvantage is an obligation
accompanying enjoyment. That is to say, a person
who enjoys a thing must submit to the disadvantages
attaching thereto.

ARTICLE 88: The burden is in proportion to the
benefit and the benefit to the burden.

ARTICLE 89: The responsibility for an act falls
upon the author thereof; it does not fall upon the person
ordering such act to be performed, provided that such
person does not compel the commission thereof.

ARTICLE 90: If a person performs any act
personally and is implicated therein with the person
who is the cause thereof, the person performing such
act is responsible thereof. Example:- A digs a well in
the public highway and B causes C’s animal to fall
therein and to be destroyed. B is responsible thereof
and no liability rests with the person who dug the well.

AL-
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ARTICLE 91: An act allowed by law cannot be
made the subject of a claim to compensation. Example:-
An animal belonging to A falls into a well which B has
dug on his own property held in absolute ownership
and such animal is destroyed . No compensation can
be claimed.

ARTICLE 92: A person who performs an act, even
though not intentionally, is liable to make good any
loss caused thereby.

ARTICLE 93: A person who is the cause of an act
being performed is not liable to make good any loss
caused by such act unless he has acted intentionally.

ARTICLE 94: No liability attaches in connection
with offences of or damage caused by animals of their
own accord.

ARTICLE 95: Any order given for dealing with the
property of any other person held in absolute ownership
is void.

ARTICLE 96: No person may deal with the
property of another held in absolute ownership without
such person’s permission.

ARTICLE 97: No person may take another person’s
property without some legal reason.

ARTICLE 98: Any change is the cause of the
ownership of a thing held in absolute ownership is
equivalent to a change in that thing itself.
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ARTICLE 99: Any person who hastens the
accomplishment of a thing before its due time, is
punished by being deprived thereof.

ARTICLE 100: If any person seeks to disavow
any act performed by himself, such attempt is entirely
disregarded. AL-

MAJALLAH
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